
  

 

Part A: Introduction and framework 

 

Proposal 1: The Australian Government should develop a National Strategy on New and 

Emerging Technologies. This National Strategy should:  

(a) set the national aim of promoting responsible innovation and protecting human rights  

(b) prioritise and resource national leadership on AI  

(c) promote effective regulation—this includes law, co-regulation and self-regulation  

(d) resource education and training for government, industry and civil society.  

WiseLaw endorses this proposal because a National Strategy, as laid out here, would guide a 

holistic approach to the regulation of AI and other technologies. Of particular importance is 

the inclusion of future ‘emerging technologies’ in the strategy: the Government should ensure 

this is reflected in the actions it takes to meet this proposal, for the purposes of longevity of 

any legislation, regulation and education provided. 

In addition to supporting element (a), Wiselaw endorses element (c) as promoting effective 

regulation, including beyond the law is important as laws may struggle to keep up with rapid 

changes in this area; but self-regulation and co-regulation will be able to. Element (d) is also 

vital because, as a society, everybody should have awareness of issues facing technology. 

However, in relation to element (b), Wiselaw suggests that a prioritisation on leadership 

in technology education, regulation, and safety rather than simply AI, will be more 

beneficial. The National Strategy should allow the free market to innovate, but lead on 

education, safety and regulation of emerging technology 

 

Proposal 2: The Australian Government should commission an appropriate independent 

body to inquire into ethical frameworks for new and emerging technologies to:  

(a) assess the efficacy of existing ethical frameworks in protecting and promoting human 

rights  

(b) identify opportunities to improve the operation of ethical frameworks, such as through 

consolidation or harmonisation of similar frameworks, and by giving special legal 

status to ethical frameworks that meet certain criteria.  

WiseLaw endorses this proposal and notes that, while ethical frameworks cannot be a 

substitute for hard law, an independent and efficient (by consolidating existing frameworks) 

body should be established to provide oversight. The establishment of a committee 
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constituted by members of the Australian Law Reform Commission and the Australian 

Human Rights Commission, and by a new AI Safety Commissioner, may be best placed to 

undertake this work. 

WiseLaw agrees there is a need for ethical frameworks in the emerging technology 

sector. The concept of an ethical framework must be discussed. For instance, a consideration 

of Isaac Asimov’s 3 laws of robotics by the independent body of inquiry into this sector may 

be essential.  

 

Part B: Artificial intelligence 

 

Question A: The Commission’s proposed definition of ‘AI-informed decision making’ has the 

following two elements: there must be a decision that has a legal, or similarly significant, 

effect for an individual; and AI must have materially assisted in the process of making the 

decision.  

Is the Commission’s definition of ‘AI-informed decision making’ appropriate for the purposes 

of regulation to protect human rights and other key goals?  

WiseLaw endorses the first element of the Commission’s proposed definition: that there must 

be a decision that has a legal, or similarly significant, effect for an individual. WiseLaw notes 

potential difficulties with determining when AI has ‘materially assisted’ in the process of 

making the decision. AI can be involved to different extents in different aspects of decision-

making processes, with or without human involvement and oversight. Of concern is the 

Pintarich decision which, while the Commission notes is confined to a very particular 

context, may still reflect underlying attitudes by the Court regarding AI decision-making. 

Thus, leaving it to the Courts to determine the scope of AI materially assisting in a decision-

making process may not achieve the protection of human rights and other key goals that the 

Commission sets out to achieve with this inquiry. 

 

Proposal 3: The Australian Government should engage the Australian Law Reform 

Commission to conduct an inquiry into the accountability of AI-informed decision making. 

The proposed inquiry should consider reform or other change needed to:  

(a) protect the principle of legality and the rule of law  

(b) promote human rights such as equality or non-discrimination.  
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WiseLaw endorses this proposal because of the reasons in our answer to Question A, and 

because of the nature of machine learning and evidence of biases ‘learned’ which 

discriminate against minorities under the guise of equal and objective treatment. 

WiseLaw also recommends an additional point which the Australian Law Reform 

Commission should consider promoting the following:  

(a) promote fair AI-Informed decisions  

(b) promote explainability of the AI-informed decision  

WiseLaw proposes (c) to consider the criticality of the currency and accuracy of 

the information on which the AI-informed decision-making process is executed and the 

fairness of the algorithm the information is processed by. The currency of this information 

must be elevated to the same level of importance as the decision-making algorithm itself.  

WiseLaw recommends (d) as there is a need for humans to be able to understand and 

explain the results of the AI-informed decision.   

 

Proposal 4: The Australian Government should introduce a statutory cause of action for 

serious invasion of privacy. 

WiseLaw endorses this proposal because it would bring Australian privacy law in line with 

that of comparable legal systems. This proposal should be treated as a matter of urgency 

given the lack of protections in Australia in this area of law and the rapid development of 

technology capable of invading individual privacy. 

WiseLaw holds that special consideration must be applied to the aggregation of data 

elements, as a single element of data may not reach the threshold of being an invasion of 

privacy, but in aggregate the threshold is exceeded. For instance, an application collecting 

data of your location coupled with data of spending habits on these locations is a much larger 

breach of privacy than either element alone. A particularly egregious breach of privacy 

occurs when data is aggregated to such an extent that an individual’s pattern of life can be 

established.  

 

Proposal 5: The Australian Government should introduce legislation to require that an 

individual is informed where AI is materially used in a decision that has a legal, or similarly 

significant, effect on the individual’s rights.  

WiseLaw endorses this proposal for the reasons in our answer to Question A, but also notes 

the issues flagged in said answer with regards to determining when AI has been materially 

used in a decision. 
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Proposal 6: Where the Australian Government proposes to deploy an AI-informed decision-

making system, it should:  

(a) undertake a cost-benefit analysis of the use of AI, with specific reference to the 

protection of human rights and ensuring accountability  

(b) engage in public consultation, focusing on those most likely to be affected  

(c) only proceed with deploying this system, if it is expressly provided for by law and 

there are adequate human rights protections in place.  

WiseLaw endorses this proposal because it would enhance transparency and public trust in 

both AI technology and the Government. The procedures and accountability described are 

necessary given, as the Commission points out, the Robodebt scandal which severely 

diminished public trust. However, the Government should consider implications flowing 

from a blanket rule such as this, rather than applying it to large scale implementations. For 

example, it may be too onerous on the party proposing the usage of AI-Informed decision-

making and may hinder innovative processes within the Government, slowing the delivery of 

services to Australians. In saying this, protection for the population and their human rights 

must be embedded in the construction and definition of AI-informed decision-making within 

the Government. 

 

Proposal 7: The Australian Government should introduce legislation regarding the 

explainability of AI-informed decision making. This legislation should make clear that, if an 

individual would have been entitled to an explanation of the decision were it not made using 

AI, the individual should be able to demand:  

(a) a non-technical explanation of the AI-informed decision, which would be 

comprehensible by a lay person, and  

(b) a technical explanation of the AI-informed decision that can be assessed and 

validated by a person with relevant technical expertise.  

In each case, the explanation should contain the reasons for the decision, such that it would 

enable an individual, or a person with relevant technical expertise, to understand the basis of 

the decision and any grounds on which it should be challenged.  

WiseLaw endorses this proposal because it applies existing laws regarding reasons (and 

grounds by which they can be challenged) to AI technology rather than creating new ones, 

and goes to increasing public trust and access to justice through the provision of both 

technical and non-technical explanations. 
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Proposal 8: Where an AI-informed decision-making system does not produce reasonable 

explanations for its decisions, that system should not be deployed in any context where 

decisions could infringe the human rights of individuals. 

WiseLaw endorses this proposal because it goes towards Commission’s goals of both 

transparency and protection of human rights. 

 

Question B: Where a person is responsible for an AI-informed decision and the person does 

not provide a reasonable explanation for that decision, should Australian law impose a 

rebuttable presumption that the decision was not lawfully made?  

WiseLaw answers yes because the onus should not be on the individual who has been 

subjected to an unlawful AI-informed decision to prove as such when they will most often 

lack technical understanding of how that decision has been made (an issue only exacerbated 

by lack of reasons). A rebuttable presumption would place the onus upon those using the 

technology to explain why the decision should be treated as lawful. This would help maintain 

transparency and public trust in AI usage and would go to preventing abuses of power and 

discriminatory practices by those using the technology. 

 

Proposal 9: Centres of expertise, including the newly established Australian Research 

Council Centre of Excellence for Automated Decision-Making and Society, should prioritise 

research on how to design AI-informed decision-making systems to provide a reasonable 

explanation to individuals.  

WiseLaw endorses this proposal because designing these technologies to fit such standards at 

their inception will better meet the goal of protecting human rights. 

WiseLaw holds it should be the responsibility of the party implementing and using the AI-

informed decision-making system to design and provide a reasonable explanation to affected 

individuals. However, it would be an additional support if the Australian Research Council 

Centre of Excellence for Automated Decision-Making and Society prioritised research in this 

area as it is becoming an increasingly salient issue due to rapid advances in AI.  

 

Proposal 10: The Australian Government should introduce legislation that creates a 

rebuttable presumption that the legal person who deploys an AI-informed decision-making 

system is legally liable for the use of the system.  

WiseLaw endorses this proposal. With reference to Proposal 14 and the Canadian 

Government Directive on Automated Decision-Making (footnote 721 of the Discussion 
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Paper), the existence of an Australian Directive will as a matter of course provide the access 

to technical information used. 

 

Question C: Does Australian law need to be reformed to make it easier to assess the 

lawfulness of an AI-informed decision-making system, by providing better access to technical 

information used in AI-informed decision-making systems such as algorithms?  

WiseLaw answers yes, and this access should be provided under the education branch of the 

proposed National Strategy. Although there may be arguments from industry that the 

algorithms may constitute trade secrets, the potential for unlawful discrimination through the 

use of AI is sufficiently high to justify compulsory disclosure, in much the same way that 

health and safety law requires the disclosure of ingredients in food. Requiring some level of 

disclosure of the technical information used in AI-informed decision-making systems is an 

appropriate balance between public interest and trade secrets. 

 

Question D: How should Australian law require or encourage the intervention by human 

decision makers in the process of AI-informed decision making?  

WiseLaw proposes that Australian law should require intervention of human decision-makers 

where the impact is great, as per the Canadian Government Directive. If the outputs of the AI 

system can only lawfully utilised if they can be adequately explained, this will be a critical 

incentive for businesses using AI to ensure that the operation of the system is being properly 

monitored. The Government should also promote education in this area to combat the issues 

that the Commission notes, namely humans being either too averse or too deferential to AI 

decisions. 

 

Proposal 11: The Australian Government should introduce a legal moratorium on the use of 

facial recognition technology in decision making that has a legal, or similarly significant, 

effect for individuals, until an appropriate legal framework has been put in place. This legal 

framework should include robust protections for human rights and should be developed in 

consultation with expert bodies including the Australian Human Rights Commission and the 

Office of the Australian Information Commissioner.  

WiseLaw endorses this proposal. Australia should follow the UK in this regard to avoid the 

likely abuses of power by police and other government departments, and resulting 

discriminatory treatment or human rights breaches, that will occur without established 

processes to eliminate bias and protect rights. 
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Proposal 12: Any standards applicable in Australia relating to AI-informed decision making 

should incorporate guidance on human rights compliance.  

WiseLaw endorses this proposal, and the co-regulatory approach laid out in the Discussion 

Paper. As stakeholders have pointed out, non-binding standards can only achieve so much, 

and as such is crucial to also incorporate guidance on human rights compliance at a more 

binding level. This may be addressed by the taskforce at Proposal 13.  

 

Part E: Chapter 12: Proposals and questions 

 

Proposal 13: The Australian Government should establish a taskforce to develop the concept 

of ‘human rights by design’ in the context of AI informed decision making and examine how 

best to implement this in Australia. A voluntary, or legally enforceable, certification scheme 

should be considered. The taskforce should facilitate the coordination of public and private 

initiatives in this area and consult widely, including with those whose human rights are likely 

to be significantly affected by AI-informed decision making.  

WiseLaw endorses this proposal and agrees that a multi-disciplinary taskforce should be 

established. The Government and taskforce, if enacting a voluntary scheme, should consider 

allowing scope to transition into a legally enforceable certification scheme should it become 

necessary. WiseLaw endorses and encourages wide consultation in this area. 

 

Proposal 14: The Australian Government should develop a human rights impact assessment 

tool for AI-informed decision making, and associated guidance for its use, in consultation 

with regulatory, industry and civil society bodies. Any ‘toolkit for ethical AI’ endorsed by the 

Australian Government, and any legislative framework or guidance, should expressly include 

a human rights impact assessment.  

WiseLaw endorses this proposal and points the Commission to Appendix C of the Canadian 

Government Directive on Automated Decision-Making (footnote 721 of the Discussion 

Paper). The Directive defines the levels of humans in the loop against an impact factor of 1 to 

4 at paragraphs 6.3.9 and 6.3.10. Where there is a low impact level of 1 or 2 direct human 

involvement is not needed, but where there is a high level of impact “decisions cannot be 

made without having specific human intervention points during the decision-making process: 

and the final decision must be made by humans”.   
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Question E: In relation to the proposed human rights impact assessment tool in Proposal 14:  

(a) When and how should it be deployed?  

(b) Should completion of a human rights impact assessment be mandatory, or 

incentivised in other ways?  

(c) What should the consequences be if the assessment indicates a high risk of human 

rights impact?  

(d) How should a human rights impact assessment be applied to AI-informed decision-

making systems developed overseas?  

 

As per the Canadian Government Directive, an impact assessment should be completed prior 

to the production of an AI system and a ‘human rights by design’ approach should be 

promoted. In line with Principle 18 of the UN Guiding Principles, businesses and 

government, WiseLaw suggests mandating these assessments for private sector organisations 

as they are mandated for parliamentarians introducing new legislation. If the assessment 

indicates a high risk of human rights impact, a cost-benefit analysis should be conducted. If 

the project is to progress, there should be heavy human involvement in the decision-making 

processes as prescribed by the Canadian Government Directive and discussed at Proposal 14. 

An impact assessment should be applied to systems developed overseas. This could be 

implemented by, as the Commission suggests, inserting safeguards into the procurement 

process and reference to foreign and international law. 

 

Proposal 15: The Australian Government should consider establishing a regulatory sandbox 

to test AI-informed decision-making systems for compliance with human rights.  

WiseLaw endorses this proposal, but again refers to the Canadian Government Directive 

which categorises impact into levels and prescribes the level of human involvement required 

at each level. Greater scrutiny and oversight should be implemented for high-impact level 

products which risk abusing human rights as compared to those with low risk. 

 

Question F: What should be the key features of a regulatory sandbox to test AI-informed 

decision-making systems for compliance with human rights? In particular:  

(a) what should be the scope of operation of the regulatory sandbox, including criteria 

for eligibility to participate and the types of system that would be covered?  

(b) what areas of regulation should it cover eg, human rights or other areas as well?  

(c) what controls or criteria should be in place prior to a product being admitted to the 

regulatory sandbox?  
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(d) what protections or incentives should support participation?  

(e) what body or bodies should run the regulatory sandbox?  

(f) how could the regulatory sandbox draw on the expertise of relevant regulatory and 

oversight bodies, civil society and industry?  

(g) how should it balance competing imperatives eg, transparency and protection of trade 

secrets?  

(h) how should the regulatory sandbox be evaluated?  

WiseLaw recommends consideration be given to adding human rights and privacy as 

additional references for existing sandboxes. 

 

Proposal 16: The proposed National Strategy on New and Emerging Technologies (see 

Proposal 1) should incorporate education on AI and human rights. This should include 

education and training tailored to the particular skills and knowledge needs of different parts 

of the community, such as the general public and those requiring more specialised 

knowledge, including decision makers relying on AI datapoints and professionals designing 

and developing AI-informed decision-making systems. 

WiseLaw endorses this proposal because it goes to the Commission’s goals of transparency 

and aligns with access to justice and access to information principles. WiseLaw agrees with 

the categories outlined in the Discussion Paper. 

 

Proposal 17: The Australian Government should conduct a comprehensive review, overseen 

by a new or existing body, in order to:  

(a) identify the use of AI in decision making by the Australian Government  

(b) undertake a cost-benefit analysis of the use of AI, with specific reference to the 

protection of human rights and ensuring accountability  

(c) outline the process by which the Australian Government decides to adopt a decision-

making system that uses AI, including any human rights impact assessments  

(d) identify whether and how those impacted by a decision are informed of the use of AI 

in that decision-making process, including by engaging in public consultation that 

focuses on those most likely to be affected  

(e) examine any monitoring and evaluation frameworks for the use of AI in decision-

making.  

WiseLaw endorses this proposal because, as the Commission notes, there are limitations to 

the protections Administrative law can provide. Systemic oversight by an independent body 

will ensure not only government accountability but will enhance public trust in AI and the 
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government through promotion of transparency and through consultation and inclusion of 

civilians in assessment processes. 

 

Proposal 18: The Australian Government rules on procurement should require that, where 

government procures an AI-informed decision-making system, this system should include 

adequate human rights protections.  

WiseLaw endorses this proposal and agrees with the stakeholder suggestions listed in the 

Discussion Paper. 

 

Part C: National leadership on AI 

 

Proposal 19: The Australian Government should establish an AI Safety Commissioner as an 

independent statutory office to take a national leadership role in the development and use of 

AI in Australia. The proposed AI Safety Commissioner should focus on preventing individual 

and community harm, and protecting and promoting human rights. The proposed AI Safety 

Commissioner should:  

(a) build the capacity of existing regulators and others regarding the development and 

use of AI  

(b) monitor the use of AI, and be a source of policy expertise in this area  

(c) be independent in its structure, operations and legislative mandate  

(d) be adequately resourced, wholly or primarily by the Australian Government  

(e) draw on diverse expertise and perspectives  

(f) determine issues of immediate concern that should form priorities and shape its own 

work.  

WiseLaw endorses this proposal, and places particular emphasis on the need for 

independence of the proposed AI Safety Commissioner and on the need to draw from diverse 

expertise and perspectives. 

 

Part D: Accessible technology 

 

Proposal 20: Federal, state, territory and local governments should commit to using Digital 

Technology that complies with recognised accessibility standards, currently WCAG 2.1 and 

Australian Standard EN 301 549, and successor standards. To this end, all Australian 

governments should:  
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(a) Adopt an accessible procurement policy, promoting the procurement of goods, 

services and facilities that use Digital Technology in a way that meets the above 

accessibility standards. Such a policy would also favour government procurement 

from entities that implement such accessibility standards in their own activities.  

(b) Develop policies that increase the availability of accessible communication services 

such as Easy English versions and human customer supports.  

WiseLaw endorses this proposal because of the consistent and practical steps it would put in 

place to address access to justice and access to information issues.  

 

Proposal 21: The Australian Government should conduct an inquiry into compliance by 

industry with accessibility standards such as WCAG 2.1 and Australian Standard EN 301 

549. Incentives for compliance with standards could include changes relating to taxation, 

grants and procurement, research and design, and the promotion of good practices by 

industry.  

WiseLaw endorses this proposal because of the necessity to know whether these accessibility 

standards are providing value or whether they are not being complied with. WiseLaw agrees 

with the Commission’s suggestion that Government leadership could incentivise compliance 

through the promotion of best practice and showcasing leading goods and services providers 

in the field. 

 

Proposal 22: The Australian Government should amend the Broadcasting Services Act 1992 

(Cth) to require national broadcasting services, commercial broadcasting services, and 

subscription broadcasting services to:  

(a) audio describe content for a minimum of 14 hours per week for each channel, with 

annual increases  

(b) increase the minimum weekly hours of captioned content on an annual basis.  

WiseLaw endorses this proposal because of the practical steps it would put in place to 

address access to justice and access to information issues. WiseLaw agrees that a minimum 

of 14 hours per week for audio description and 24 hours per week for captioning is a good 

starting point but that increase over time is necessary. 
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Part E: Chapter 12: Proposals and questions 

 

Proposal 23: Standards Australia should develop an Australian Standard or Technical 

Specification that covers the provision of accessible information, instructional and training 

materials to accompany consumer goods, in consultation with people with disability and 

other interested parties.  

WiseLaw endorses this proposal and agrees that consultation with people with disability is 

vital for this process. 

 

Proposal 24: The National Broadband Network should undertake economic modelling for the 

provision of a concessional wholesale broadband rate for people with disability who are 

financially vulnerable.  

WiseLaw endorses this proposal as a means of increasing digital inclusion for people with 

disability and for ensuring access to information. 

 

Question G: What other measures could the private sector take to eliminate barriers to 

accessibility related to the affordability of Digital Technologies for people with disability?  

Design for accessibility and inclusiveness, rather than the common practice of retro-fitting 

measures.1 Accessible technology should be grounded in the understanding that technology 

cannot be isolated from the social context and that to reduce social isolation it must be 

designed with social inclusion in mind. 

 

Proposal 25: The Council of Australian Governments Disability Reform Council should:  

(a) lead a process for Australia’s federal, state and territory governments to commit to 

adopting and promoting ‘human rights by design’ in the development and delivery of 

government services using Digital Technologies, and monitor progress in achieving 

this aim  

(b) include policy action to improve access to digital and other technologies for people 

with disability as a priority in the next National Disability Strategy.  

 
1 Foley, Alan & Ferri, Beth. (2012). Technology for people, not disabilities: Ensuring access and inclusion. 

Journal of Research in Special Educational Needs. 12. 10.1111/j.1471-3802.2011.01230.x. 
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WiseLaw endorses this proposal because of the practical steps it would take towards 

improving access to information and towards achieving the broader goal of protecting human 

rights. 

 

Proposal 26: Providers of tertiary and vocational education should include the principles of 

‘human rights by design’ in relevant degree and other courses in science, technology and 

engineering. With appropriate support, the Australian Council of Learned Academies should 

undertake consultation on how to achieve this aim most effectively and appropriately within 

the tertiary and vocational sector.  

WiseLaw endorses this proposal because it goes towards achieving the National Strategy 

goals of increasing education with regards to AI and human rights protections. 

 

Question H: What other tertiary or vocational courses, if any, should include instruction on 

‘human rights by design’?  

Responding adequately to AI requires a multidisciplinary approach: a complex understanding 

of human thought patterns (and flaws and vulnerabilities) is necessary in order for us to 

harness the potential of AI systems while ensuring that they do not exacerbate existing 

inequalities and biases (or even create new ones). Knowledge from disciplines other than 

computer science/engineering will be essential, and a broad range of disciplines should be 

encouraged to participate in shaping the development of AI, including attention to human 

rights. 

 

Proposal 27: Professional accreditation bodies for engineering, science and technology 

should consider introducing mandatory training on ‘human rights by design’ as part of 

continuing professional development.  

WiseLaw endorses this proposal because it goes towards achieving the National Strategy 

goals of increasing education with regards to AI and human rights protections. Such training 

should include skills in understanding, recognising and addressing the ways that bias can 

influence AI, due the risk that AI brings of vastly amplifying existing biases and/or creating 

new biases. 

 

Proposal 28: The Australian Government should commission an organisation to lead the 

national development and delivery of education, training, accreditation, and capacity 

building for accessible technology for people with disability.  
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WiseLaw endorses this proposal that an appropriate organisation lead the national 

development of education and training, including the creation of an accessibility accreditation 

scheme. 

 

Proposal 29: The Attorney-General of Australia should develop a Digital Communication 

Technology Standard under section 31 of the Disability Discrimination Act 1992 (Cth). In 

developing this new Standard, the Attorney-General should consult widely, especially with 

people with disability and the technology sector. The proposed Standard should apply to the 

provision of publicly available goods, services and facilities that are primarily used for 

communication, including those that employ Digital Technologies such as information 

communication technology, virtual reality and augmented reality.  

WiseLaw endorses this proposal, provided that concerns about the DDA’s monitoring and 

compliance mechanisms are in fact addressed through the broader anti-discrimination law 

reform process the Commission is leading. WiseLaw supports the proposal that the standards 

should be legally binding. As other stakeholders have suggested, it would be important to 

introduce a mechanism to monitor compliance with these standards.  

 

Question I: Should the Australian Government develop other types of Standards, for Digital 

Technologies, under the Disability Discrimination Act 1992 (Cth)? If so, what should they 

cover? 

WiseLaw encourages the Commission to separately consider devices beyond the in-scope 

categories at Proposal 29, and the accessibility issues that they raise. 


